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Going All In: New Jersey and the Sports Betting Landscape
Timothy Furman*
I. INTRODUCTION
The Constitution gives Congress the right to pass laws.' In passing
such laws it is assumed that Congress acts for the benefit of society, or
at least with a true purpose. 2 However, not all legislation passed is
beneficial, and if it is beneficial at its inception, it may well become
less beneficial with time. One such act, the Professional and Amateur
Sports Protection Act of 1992 ("PASPA"), has barred states from im-
plementing betting systems, including sports betting.3 The layperson's
immediate reaction to hearing what PASPA does may be shock given
that gambling is so widespread. While it is true that many states have
casinos, which allow individuals to place bets, there are very few
places in America where legal sports betting is possible. Because of
the popularity and enormous benefits of legalizing sports betting in
every state that wishes to implement a system, there are several states
attempting to alter or defy PASPA.4
New Jersey is at the forefront of the battle to repeal or revise
PASPA in an effort to legalize sports betting and to bring said betting
to New Jersey, and more specifically, to Atlantic City. New Jersey's
most recent legislation, Senate Bill 2460,5 is currently facing obstacles 6
but is the closest bill to actually forcing PASPA to be changed in some
respect. The push from New Jersey is a hot button issue that raises
numerous questions and concerns regarding the landscape of PASPA
and sports betting laws and norms in the future.
Two facts critical to the issue of sports betting that hover over every
debate related to the changing of PASPA. First, even with PASPA's
enactment, sports betting is still very common in the United States,
* Juris Doctor, Certificate in Business Law, DePaul University College of Law, anticipated
May 2016.
1. U.S. CONST. art. I § 8.
2. See Geier v. Am. Honda Motor Co., 529 U.S. 861, 894 (2000); see also N. P. R. Co. v.
Washington, 222 U.S. 370, 370-75 (1912).
3. 28 U.S.C. § 3702 (2015).
4. See infra notes 31-61 and accompanying text.
5. S. 2460, 216th Leg. (N.J. 2014) (enacted).
6. See NCAA v. Christie, 61 F. Supp. 3d 488, 489 (D.N.J. 2014).
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generating over $380 billion per year.7 Second, if sports betting were
legalized, each state would be able to make sports betting a "taxable
business transaction" and use these transactions to boost the state's
economy.8 The positive aspects of revising, amending, or eliminating
PASPA altogether are very clear, while the actual and alleged negative
aspects are minimalized more and more by the day.
Part II of this note examines the legislative history of numerous as-
pects of sports betting including PASPA, the Wire Act, state legislative
actions, and relevant cases initiated regarding PASPA. 9 Part III of this
note examines the changing public policy surrounding sports betting
and the ways sports betting concerns have been eliminated, as well as
the positive economic and criminal benefits associated with the legali-
zation of sports betting.10 Part IV of this note examines PASPA in a
constitutional sense and specifically examines PASPA under the scru-
tiny of the 10th Amendment and analyzes how the courts should pro-
ceed with the 10th Amendment arguments posed by plaintiffs." Part
V of this note summarizes the reasons why PASPA should be
amended, or eliminated, to allow for the enactment of sports betting
schemes for the benefit of society.
II. BACKGROUND
A. Legislative History and Purpose Surrounding PASPA
PASPA was passed in 1992.12 The PASPA statute makes it unlawful
for states, or persons, to "sponsor, operate, advertise, promote, li-
cense, or authorize" sports betting.' 3 PASPA exempted the states that
already had betting systems in place.1 4 This exemption means that if a
state had an established sports betting system in place between 1976
and 1990, the state would be allowed to legally retain that system per-
manently.' 5 However, PASPA prevented states, including those that
already had an established betting system in place, from expanding
their system beyond PASPA's listed exceptions in section 3703 of the
Act.' 6
7. Note, Mathew Mierswa, Poor Man Wanna Be Rich, Rich Man Wanna Be King: The Battle
to Legalize Sports Betting in the Garden State, 38 SETON HALL LEGIS. J. 447, 449 (2014).
8. Id.
9. See infra notes 12-64 and accompanying text.
10. See infra notes 65-131 and accompanying text.
11. See infra notes 132-40 and accompanying text.
12. 28 U.S.C. § 3702 (2015).
13. Id.
14. 28 U.S.C. § 3704 (2015).
15. Id.
16. Id.
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Under the exceptions in Section 3703 of PASPA, states were given
one year to implement a betting scheme in order to escape Act's ban
on betting.'7 Following the year's end, states would never be able to
implement a system of betting.' 8 This one year limit is of particular
interest given that at the time PASPA was passed, 13 states were con-
sidering enacting some sort of betting scheme.' 9
PASPA's allowance of current systems to remain and its numerous
exceptions are also of interest given that the purpose of PASPA was to
protect the integrity of sports against betting, but each of the afore-
mentioned aspects runs directly opposite to this idea.20
Currently only Montana, Delaware, Oregon, and Nevada allow
some form of sports betting.21 Of these four states, Nevada is the only
one without any significant restrictions on its betting scheme. 22
PASPA's opposition and blocking of all future sports betting
schemes ultimately became the source for much legislation. 23
B. Additional Legislation Related to Sports Betting
Changes in both technology and society during, and following the
passing of PAPSA, especially the greater access to the Internet, cre-
ated the "need" for additional legislation to ensure PASPA remained
relevant.
The "Wire Act" works hand-in-hand with PASPA to regulate gam-
bling, and for relevant purposes, sports betting. The Wire act prevents
persons from using wire communication to move money related to
bets or wagers. 24 The Wire Act does allow for the transmission of
information concerning betting or wagering to countries where sports
betting is legal. 2 5 This act works with PASPA in the sense that it
17. Id.
18. Steven Shur, The Second Annual Sports and Entertainment Law Society Symposium: Po-
lice Blockade: How the Revitalization of the Tenth Amendment Could Pave the Way to Legalized
Sports Betting in New Jersey, 10 RUTGERS J.L. & PUB. POL'Y 99, 100-01 (2013) (stating that at
the time PASPA was passed, up to 13 states were considering implementing some form of sports
betting or gambling to overcome budget concerns).
19. Id.
20. 138 CONG. REc. S17434 (daily ed. Oct. 7, 1992) (statement of Senator Bill Bradley).
21. Shur, supra note 18, at 102.
22. Dylan Oliver Malagrino, Off the Board: NCAA v. Christie Challenges Congress to "Move
the Line" on the Professional and Amateur Sports Protection Act, 118 PENN ST. L. REV. 375, 382-
83 (Fall, 2013).
23. See infra notes 31-64 and accompanying text.
24. 18 U.S.C. § 1084 (2015).
25. Id.
2015] 113
114 DEPAUL BUSINESS & COMMERCIAL LAw JOURNAL
makes it illegal for people to place bets electronically while in a state
where gambling is illegal.26
In 2006, Congress passed the Unlawful Internet Gambling Enforce-
ment Act ("UIGEA") into law. 2 7 UIGEA seeks to prohibit persons
from accepting any form of payment related to internet gambling. 28
More clearly stated, UIGEA makes it illegal for financial institutions
to facilitate payment transactions between offshore gambling opera-
tions and American Customers. 29 UIGEA targets financial transac-
tions related to internet gambling and attempts to prevent them, but
technically never prevents actual internet gambling. UIGEA passed
Congress along with the PORT Act, an attached piece of legislation,
by an overwhelming vote.30 This overwhelming vote passage shows
that some form of regulation was sought. However, one can surely
question Congress's motivation behind passing the Act. Did Congress
pass the bill because regulation on sports betting is truly needed, or
did Congress merely seek to uphold PASPA and aid it its
enforcement?
C. Since the Original Passage of PASPA, States Have Taken Issue
With the Law and Have in Many Ways Attempted to
Circumvent PASPA
Since PASPA's passage in 1992, many pieces of legislation have
been proposed, or refused, suggesting that PASPA needs revisions or
abandonment. Furthermore, the landscape surrounding PASPA's pas-
sage has also changed quite dramatically. In 2010, Iowa attempted to
pass Senate Bill 2129 which would challenge the federal ban on sports
betting, however the effort ultimately failed.31 In 2009, Delaware at-
tempted to implement betting on individual games, but after the
courts granted injunctions, Delaware was left with only three team
parlay32 bets on the NFL.3 3 In 2014, Delaware Governor Jack Markell
again passed legislation that expanded Delaware's current, and very
limited, sports betting scheme to include a broader variety of sports
26. Id.
27. 31 U.S.C. §H 5361-5367 (2015).
28. Id.
29. Ryan M. Rodenberg & Anastasios Kaburakis, Legal and Corruption Issues in Sports Gam-
bling, 23 J. LEGAL ASPECTS OF SPORT 8, 14 (2013).
30. Id.
31. Id. at 18.
32. "Parlay" refers to a form of betting where the bettor would select multiple games to bet
on and is only paid if he/she correctly bets the winner of every game in the parlay. Allen Moody,
Sports Betting - How to Bet Parlays, http://sportsgambling.about.com/od/advancedtheory/al
parlays.htm.
33. Office of the Comm'r of Baseball v. Markell, 579 F.3d 293 (3d. Cir. 2009).
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betting. 34 At the time this legislation was passed, Delaware's betting
system still only allowed three team parlay bets on NFL games.35
Governor Markell's legislation was found to be acceptable under state
law, as evidenced by the Delaware Supreme Court issuing an advisory
opinion, however the legislation was ultimately blocked by the Dela-
ware District Court in Office of the Commissioner of Baseball vs. Mar-
kell.36 The court's decision in Markell ultimately turned on a
particular phrase in the PASPA: "to the extent that scheme was con-
ducted by that state," which refers to the notion that only the precise
type of betting allowed prior to PASPA's enactment, and subject to
the exceptions of section 3703, would be allowed.37 Thus the court in
Markell limited Delaware's betting to three-team parlays. 38
New Jersey is by far the most active in attempting to alter or over-
come PASPA in order to implement a system of betting within its ter-
ritory. Even at the time PASPA was presented and being debated,
New Jersey took issue with the Act.3 9 One of New Jersey's first at-
tempts to alter or overcome PASPA's block on implementing betting
schemes came in 2011 when several online gambling entities banded
together and sued U.S. Attorney General Eric Holder, seeking to get
PASPA declared unconstitutional. 40 In 2012, Governor Chris Christie
signed the New Jersey Sports Wagering Law into law and officially
defied PASPA.41 The New Jersey Sports Wagering Law of 2012
sought to permit wagering on numerous sports at casinos and
racetracks.42
Congressmen Pallone and LoBiondo of New Jersey recently intro-
duced two bills to the House of Representatives to accompany and
aide Governor Christie's law defying PASPA.43 The first, H.R. 625,
would open a four-year window into PASPA, which would give states
the authority to allow sports betting.44 The same Congressmen who
34. DEL. CODE ANN. tit 29, § 4825 (2009).
35. Malagrino, supra note 22, at 391.
36. Mierswa, supra note 7, at 452-53; See Markell, 579 F.3d at 304.
37. See Markell, 579 F.3d at 301.
38. Id.
39. 138 CONG. REc. S7,300-01 (daily ed. June 2, 1992) (statement of Sen. Frank Lautenberg)
(referencing that at the time PASPA was being written and on the floor a New Jersey Senator,
Senator Lautenberg, opposed the Act's passage and cited great worries on the impact said act
would have on Atlantic City and New Jersey's casino industry in the future).
40. See Interactive Media Entm't & Gaming Ass'n v. Holder, 2011 U.S. Dist. LEXIS 23383
(D.N.J. Mar. 7, 2011).
41. N.J. STAT. ANN. §H 5:12A-1 to 6.
42. Id.
43. Mierswa, supra note 7, at 455; H.R. 625, 113th Cong. (2013); H.R. 626, 113th Cong. (2013).
44. Mierswa, supra note 7, at 455; H.R. 625, 113th Cong. (2013).
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proposed and submitted H.R. 625 also proposed and submitted H.R.
626.45 H.R. 626 seeks to amend PASPA to specifically exclude New
Jersey from the PASPA statute, to the extent approved by the state's
legislature.46 H.R. 625 and 626 remain in Committee and are cur-
rently awaiting action.47 Both H.R. 625 and 626 are valid on their face
and each offers a unique and workable view of how to keep PASPA
intact, while giving New Jersey some freedom as well. Because the
actions required under either H.R. 625 or 626 would not violate any
aspect of PASPA, but rather to alter the Act, PASPA cannot be said to
be violated by either of the pieces of legislation.
The aforementioned pieces of legislation would require the legisla-
ture to either open PASPA's window 48 as it did in the original passing
of PASPA,49 or to exclude New Jersey from PASPA.50 These actions
would not require a court to overrule or strike down PASPA, but
rather for require the legislature to vote on a matter, a much simpler
solution that allows PASPA to remain intact.
Governor Christie's Sports Wagering Law of 2012 met great opposi-
tion from the major sports bodies and a lawsuit resulted.5 ' In NCAA
v. Christie (the first of a line of cases regarding New Jersey's attempts
to legalize sports betting) the district court granted summary judg-
ment to the plaintiff sports bodies and implemented a permanent in-
junction against such legalization. 52 In ruling against Governor
Christie's plan, the court primarily reasoned that Governor Christie's
law violates the Federal law of PASPA. 53 On appeal the Third Circuit
affirmed the district court's grant of summary judgment for the plain-
tiffs. 5 4 When New Jersey attempted to petition the Supreme Court of
the United States to hear the case, certiorari was denied.55
Governor Christie's loss in the first NCAA v. Christie case did not
stop New Jersey's efforts to overcome the obstacle of PASPA in get-
ting sports betting legalized in New Jersey. New Jersey's Governor
Chris Christie has recently signed new sports betting legislation into
45. H.R. 626, 113th Cong. (2013).
46. Id.
47. Id.
48. H.R. 625, 113th Cong. (2013).
49. 28 U.S.C. § 3703 (2014).
50. H.R. 626, 113th Cong. (2013).
51. See NCAA v. Christie, 926 F. Supp. 2d 551 (D.N.J. 2013).
52. Id. at 577-79.
53. Id.
54. NCAA v. Governor of N.J., 730 F.3d 208 (3d Cir. 2013).
55. Christie v. NCAA, 2014 U.S. Lexis 4345.
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law in New Jersey known as Senate Bill 2460.56 Senate Bill 2460 was
signed into law in October 2014, after passing the General Assembly
by a vote of 73-4 and Senate by a vote of 27-1.57
New Jersey Senate Bill 2460 partially repeals "criminal and civil
prohibitions against sports wagering similar to that which the attorney
General of New Jersey earlier recognized as having been accom-
plished by the previously enacted Sports Wagering Act."5 8 This legis-
lation prompted several of the major sports bodies to file for a
temporary injunction against New Jersey's Bill. 5 9 After a series of
lawsuits regarding New Jersey's different pieces of litigation,60 the
United States District Court of New Jersey addressed Senate Bill
2460.61
In 2014, following the passing of Senate Bill 2460, the major sports
bodies brought suit alleging a violation of PASPA.62 The court in this
case, also titled NCAA v. Christie, determined that Senate Bill 2460
was invalid under the Supremacy Clause, and granted summary judg-
ment in favor of the plaintiffs, while dismissing three of the four issues
at hand as moot.6 3 A more in depth analysis of Senate Bill 2460's
content and the implications of said legislation on sports betting,
whether or not allowed by courts, will be analyzed in greater detail in
Section III, and Section IV of this comment. 64
III. ANALYSIS OF How SENATE BILL 2460 AND BENEFITS OF
SPORTS BETTING GIvE RISE TO PASPA's DEMISE
In analyzing the reasons why PASPA should be altered, or repealed
in some manner, it is important to keep sight of the three reasons in
support of repealing or amending PASPA. First, the public perception
of sports betting is much more positive now than ever before.65 Fur-
56. Dan Katz, New Jersey Governor Chris Christie Signs Bill to Legalize Sports Betting, Oct.
20, 2014, http://www.pokernewsdaily.com/new-jersey-governor-chris-christie-signs-bill-to-legal
ize-sports-betting-26326/.
57. Id.
58. "Governor's statement Upon Signing Senate Bill No. 2460," http://www.state.nj.us/gover
nor/news/news/552014/pdflS2460%20Signing%20Statement.pdf.
59. Liz Robbins, Sports Betting in New Jersey Is Challenged, Oct. 20, 2014, http://
www.nytimes.com/2014/10/21/nyregion/sports-betting-in-new-jersey-is-challenged.html?-r=O.
60. See Office of the Comm'r of Baseball v. Markell, 579 F.3d 293 (3d. Cir. 2009); see NCAA
v. Governor of N.J., 730 F.3d 208 (3d Cir. 2013); see NCAA v. Christie, 61 F. Supp. 3d 488
(D.N.J. 2014). (Each opposing betting legislation and citing PASPA).
61. NCAA v. Christie, 61 F. Supp. 3d at 488.
62. Id.
63. Id.
64. See infra notes 65-142 and accompanying text.
65. See infra notes 69-87 and accompanying text.
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thermore, the major "problems" or "worries" associated with sports
betting are largely eradicated and are, at the very least, better moni-
tored if done legally. 66 Second, the benefits associated with sports
betting are significant in an economic sense. 67 Finally, PASPA's exis-
tence causes otherwise law-abiding citizens to be stigmatized as
criminals should they place sports bets in a location outside those
"grandfathered" under PASPA. 68
A. The Public Policy Issues and "Alleged" Problems With Sports
Betting Have, In Large Part, Been Eliminated
Senator Bradley, PASPA's author, provided that PASPA was first
passed because, "sports betting threatens the integrity of and public
confidence in professional and amateur team sports, converting sports
from wholesome athletic entertainment into a vehicle for gambling." 69
Senator Bradley's reasoning is significantly flawed in that it does not
account for society's progression or potential for change. While this
logic may have reflected the public opinion in 1992, this is surely not
true today. In fact, the modern trends show two revolutionary con-
cepts to this point. First, the public perception of betting has drasti-
cally changed to a much more understood and even accepted level. 70
Second, the moral implications implied by the original legislators of
PASPA have largely been quelled and essentially eliminated through
the passing of time and advent of new technology.7 '
i. The Public Perception of Betting has Drastically Become More
Understanding and Progressive
The progressive stance on betting is easily recognizable. In 1998,
$2.3 billion were places in bets in Las Vegas alone.72 In the United
Stated, illegal bets accumulate $380 annually. 73 It is common knowl-
edge that "office pools" and "March Madness" brackets 74 are ex-
66. See infra notes 88-109 and accompanying text.
67. See infra notes 110-22 and accompanying text.
68. See infra notes 122-126 and accompanying text.
69. 138 CONG. REc. S17434 (daily ed. Oct. 7, 1992) (statement of Senator Bill Bradley).
70. See infra notes 72-87 and accompanying text.
71. See infra notes 88-109 and accompanying text.
72. Malagrino, supra note 22, at 378.
73. Shur, supra note 18, at 112-13.
74. March Madness is the title given to the yearly men's division one college basketball tour-
nament where a single elimination bracket is used in a winner moves on and loser is eliminated
process until a champion is crowned. See Brad Evans, 2015 NCAA Tournament Tips 101: Un-
derstanding March Madness, (March 15, 2015, 7:37 PM), http://sports.yahoo.com/news/2015-tour
ney-tips-101-understanding-and-preparing-for-march-madness-062305405.html.
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tremely popular.75 This year alone it is expected that approximately
forty million people will fill out an estimated seventy million brackets
and will wager approximately nine billion dollars on March Madness
brackets.76 Furthermore, Gallup polls illustrate that in the last twelve
months seventeen percent of American people have wagered on
sports.77
Proponents of PASPA may highlight the attempts by major sports
organization to oppose betting legislation, specifically in Delaware
and New Jersey to try and demonstrate that public perception of bet-
ting has not progressed towards acceptance.78 But does the opposi-
tion by major sports bodies reflect the idea that sports betting is not
safe or that it is unaccepted? Or does such opposition reflect that the
Leagues do not want systems put in place unless they benefit from the
legalization of betting? David Purdam seems to answered this ques-
tion in the affirmative when he opined, in an article regarding the le-
galization of sports betting that, "you don't have to be a cynic to think
that the leagues and their owners want a piece of that very big betting
pie." 79
Consider that one major sports body, the National Hockey League.
The NHL is currently open to, and is discussing, the idea of putting a
professional hockey team in Las Vegas,80 which would be the first pro-
fessional team in a city known for its casinos and betting. While it can
be argued that placing a team in Las Vegas is not directly correlated
with an acceptance of sports betting, it can surely be inferred that if
sports betting truly seen as "threaten[ing] the integrity of and public
confidence in professional and amateur team sports, [and] converting
sports from wholesome athletic entertainment into a vehicle for gam-
bling,"81 then placing a team in a sports betting metropolis does not
lend itself to the prevention of such a threat.
75. Id.
76. Jim Pagels, Our March Madness Office Pools Should all be Legal, (Mar. 23, 2015), availa-
ble at http://time.com/3755121/march-madness-pools-legal/; David Purdum, Estimated 40 Million
Fill Out Brackets, (Mar. 12, 2015, 12:02 PM), http://espn.go.com/chalk/story/_/id/12465741/esti
mated-70-million-brackets-9-million-bets-ncaa-tournament.
77. Jim Pagels, Our March Madness Office Pools Should all be Legal, (Mar. 23, 2015), http://
time.com/3755121/march-madness-pools-legal/.
78. See MLB, et al v. Markell, 579 F.3d 293 (3d. Cir. 2009); see NCAA v. Governor of N.J.,
730 F.3d 208 (3d Cir. 2013); see Christie v. NCAA, 2014 U.S. Lexis 4345; see NCAA v. Christie,
2014 U.S. Dist. LEXIS 163850. (Each opposing betting legislation and citing PASPA).
79. David Purdum, supra note 76.
80. Chris Peters, Reports: NHL Expansion Could Include Las Vegas, Others, (Aug. 27, 2014,
10:09 AM), http://www.cbsports.com/nhl/eye-on-hockey/24682324/reports-nhl-expansion-could-
include-las-vegas-others.
81. 138 CONG. REc. S17434 (daily ed. Oct. 7, 1992) (Statement of Senator Bill Bradley).
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Furthermore, the commissioners of two major sports bodies have
declared their acceptance of sports betting. In 2009, David Stern, then
commissioner of the National Basketball Association, stated, "[Gam-
bling] may be a little immoral, because it is really a tax on the poor ...
[b]ut having said that, it's now a matter of national policy: Gambling is
good." 82 Adam Silver, the current commissioner of the National Bas-
ketball Association, has stated that sports betting is inevitable and
regulating such betting will help ensure competition in sports is done
in the most safe and fair way possible.83 Mr. Silver has also stated
that, "the laws on sports betting should be changed. Congress should
adopt a federal framework that allows states to authorize betting on
professional sports, subject to strict regulatory requirements and tech-
nological safeguards." 84 Furthermore, the Vice President and Chief
Operating Officer of the Ultimate Fighting Championship (UFC),
Lawrence Epstein, recently stated (in regard to sports betting), "I
think it will enhance the game as opposed to doing anything to hurt it.
Sports wagering done in a way, like Nevada, that is properly regulated
will give more confidence to fans that games and fights aren't fixed."85
The views of each of these individuals highlights society's progression
towards acceptance of legalized sports betting.
Additionally, the number of states with legal gaming casinos further
supports society's general acceptance of legalized betting. Before
1978, Nevada was the only state with a legal gaming casino. 86 How-
ever, today at least thirty-eight states have legal gaming casinos, which
shows a progressive trend towards the acceptance of betting and gam-
bling in America.8 7 Furthermore, forty-seven states allow lotteries,
casinos, and other sorts of gaming like horse racing.88
82. Malagrino, supra note 22, at 397.
83. David Purdum, Adam Silver: Betting is Inevitable, (Sept. 5, 2014, 3:31 PM), http://
espn.go.comlespn/chalk /story/_id/11466692/nba-commissioner-adam-silver-says-sports-betting-
inevitable; see also James Herbert, Adam Silver: Legalized Sports Betting Inevitable in More
States, (Sept. 4, 2014, 6:59 PM), http://www.cbssports.com/nba/eye-on-basketbalIl24694781/adam-
silver-legalized-sports-betting-inevitable.
84. David Purdum, I'm not pro sports gambling. I'm just a realist, (Feb. 3, 2015), http://
espn.go.com/chalk/story/_/id/12262502/gambling-issue-adam-silver-wants-sports-gambling-legal
ized-other-leagues-join-him.
85. David Purdum, UFC backs betting expansion in U.S., (Oct. 30, 2014), http://espn.go.com/
espn/chalk/story/_/id/l 1792598/uf-exec-lawrence-epstein-backs-expanded-legalized-sports-bet
ting-us.
86. Mierswa, supra note 7, at 462.
87. Id.
88. Rodenberg, supra note 29, at 19 (stating that only Alaska, Hawaii, and Utah block gam-
bling in its entirety, thus allowing no gambling in the state).
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ii. The Moral Implications and Concerns of Sports Betting Have
Been Quelled
The notion that sports betting could cause a loss of integrity in
sports is a complaint often cited by supporters of PASPA. 89 The idea
that bribery or other illegitimate means, stemming from sports bet-
ting, can be used to lower the integrity of "the game" is faulty for
three interrelated reasons. First, the amount of money that athletes
are paid today lessens the likelihood of cheating or bribery. Second,
the technological advancements and detailed statistical tracking would
make any form of immoral activity difficult, if not impossible. Third,
the current betting limits on sports wagers and betting lines make it
unlikely that the enough of a benefit would be achieved to persuade a
sports figure to cheat.
First, the amount of money that athletes are paid today lessens the
likelihood of cheating or bribery. Due to the drastic increase in popu-
larity and media coverage over time, the pay scale is drastically
greater today than it was in the years when bribery and corruption
regularly occurred, meaning that it would take much more money to
entice an athlete to either accept a bribe or cheat. 90 When PASPA
was passed in 1991, the highest paid NFL player was Dan Marino,
who had an annual salary averaging $250,000 a year, over five years.91
Dan Marino's contract was revolutionary at the time. However in
2014, twenty-three years after Marino signed his contract, Aaron Rod-
gers signed a five-year contract for $110 million, with an average sal-
ary of $22 million.92 It is not simply the top contracts that have
increased exponentially, but the NFL cap limit of money spent on all
players has risen dramatically in the last fifteen plus years.93 The
aforementioned examples are of NFL players, however the dramatic
increase in salary is consistent though each of the major sports.94 The
89. See NCAA v. Governor of N.J., 730 F.3d 208, 216 (3d Cir. 2013).
90. Mierswa, supra note 7, at 470-71.
91. Greg Cote, Marino Contract NFL's Highest, Signs 5-year Deal Worth $23 Million, (Aug.
21, 1991), http://articles.chicagotribune.com/1991-08-21/sports/9103020291_1_million-plateau-fa
ther-of-boys-ages-dan-marino.
92. http://www.spotrac.com/nfl/green-bay-packers/aaron-rodgers/.
93. Cork Gaines, SPORTS CHART OF THE DAY: History of The NFL Salary Cap, (Jul. 20,
2011, 5:52 PM), http://www.businessinsider.com/nfl-sports-chart-of-the-day-history-nfl-salary-
cap-2011-7.
94. See http://basketball.realgm.com/nba/info/salary-cap (illustrating a salary cap increase
from 3.6 million dollars per year in 1984-85 to 63.065 million dollars per year in 2014-15 and a
minimum player salary increase from $65,000 per year in 1984-85 to $623,646 per year in 2014-
15); see also MG, NHL Highest Paid Players by Year, (Oct. 8, 2014, 12:01 AM), http://
www.puckreport.com/2013/01/nhl-highest-paid-players-by-year.html (illustrating that the highest
paid player in the NHL's pay has increased from 2 million in 1989-90 to 14 million in 2014-15).
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drastic increase in salaries shows that not only is the sports landscape
dramatically different today than it was when PASPA was enacted, but
also that players are also much less likely to take a bribe, and lose
their very high paying job, in an effort to make a minimal amount of
money at the expense of his team. Jim Pagels of Time magazine ad-
dressed this argument when he stated, "athletes making millions sim-
ply aren't going to risk their already lucrative careers for a tiny cut in
match-fixing bribes. In any case, the general principle applies that it is
easier to police and regulate activity happening in the open than what
takes place in the shadows." 95
Critics of this argument may suggest that the referees also play a
role in the outcome of games and do not make nearly what the players
make. However, this argument is faulty because while referees are
not paid as much as the actual athletes, they nonetheless make a sig-
nificant salary for doing a part-time job.96 Furthermore, it is unlikely
that referees, like players, will attempt to cheat or take bribes for the
foregoing reasons. A possible counterargument is that not all players
earn such high salaries, and thus they may try to influence a game.
However, that argument ignores that these players are paid less be-
cause they are not as talented, and thus do not have as much of an
opportunity to alter the games and are more susceptible to being fired
should their performance suffer.
Second, even if players, coaches, or referees were enticed to cheat,
shave points,97 or do other immoral activities, these actions would be
very difficult in sports today. All major sporting events are televised
and use a plethora of camera angles to capture every moment and
every angle of each sporting event. Along with this comes instant
replay, which allows the slow motion imagery of each moment of a
sporting event to help ensure the fairest of results.98 Today, the NFL's
instant replay has a command center with 82 monitors and 21 employ-
ees working tirelessly through each NFL game to ensure correct and
fair calls are made. 99 While the NFL's replay system is provided as an
example here, other sports are very similar in their systems. 100 Fur-
95. Pagels, supra note 76.
96. Brian Warner, NFL Referee Salary, (Sep. 7, 2014), http://www.celebritynetworth.com/arti
cles/how-much-does/nfl-referee-salary/.
97. "Point Shaving is the (highly illegal) act of purposefully holding down the score of a sport-
ing event, in order to impact who will win bets against a point spread." Charlie Zegers, What is
Point Shaving?, http://basketball.about.com/od/collegebasketballglossary/g/point-shaving.htm.
98. Peter King, Inside the NFL's Replay Command Center, (Tuesday Nov. 11, 2014), http://
mmqb.si.com/2014/11/11/inside-the-nfls-replay-command-center/.
99. Id.
100. See Major League Baseball Replay Review Regulations, MLB.COM, http://mlb.mlb.com/
mlb/officialinfo/official-rules/replay-review.jsp; see also THE CANADIAN PRESS, NHL central-
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thermore, statistics are rigorously kept now and are highly scrutinized
and analyzed by professional sports analysts. Each of these things in-
dividually, but especially collectively, make it extremely difficult, if
not impossible, to engage in immoral acts without being caught. With
the aforementioned advancements it is still feasibly possible to cheat
and have the play upheld. However, the process is entirely more diffi-
cult, and if caught, the penalties are severe.
Third, sports books typically put a limit of some kind on the amount
that can be placed on any one game.' 0 Along with these betting lim-
its come point spreads,1 02 and money lines, 03 which make winning
bets much more difficult and makes the payouts much more even
keeled. Additionally, athletes themselves are prevented from gam-
bling on their own sports, thus lowering the risk of them participating
in an immoral activity.1 04 Even if an athlete, coach, or referee were to
try and circumnavigate the rule against betting, the penalties associ-
ated with such actions can be so severe that it is likely not worth the
risk. 05 Furthermore section 3704 of PASPA exempts animal racing
from the acts limitations.1 06 This exemption of animal racing, and spe-
cifically horse racing, is very peculiar given that horse racing requires
the use of a jockey which inputs a human element into the sport and
thus it is feasible that a jockey, like an athlete in any sport, could be
bribed to alter the outcome of a particular event or race.
Critics to this argument may suggest that certain persons defy the
betting limits and thus could have enough potential benefit to bribe
people. While it is plausible that some extremely wealthy people, like
Floyd Mayweather, 0 7 could manage to find a no limit sports book'08
ized replay proving to be model as MLB adopts expanded review, (last visted Sep. 15, 2015, 5:15
PM), http://www.nhl.comlice/news.htm?id=701676.
101. See Mierswa, supra note 7, at 470-71 (stating that a limit of 55,000 is typically placed on
bets and such a bet could only result in a profit of 50,000 which theoretically does not provide
enough money to make it worth the chance of getting caught for the athlete).
102. See Sports Betting Guide, CARBON SPORTS, http://www.carbonsports.ag/carbonsports/
uploads/files/SportsBettingGuideWeb.pdf; see also http://www.vegas.com/gaming/gaming-tips/
betting-glossary/. (Each defining the spread, or point spread, as it applies to sports betting).
103. Betting Glossary, VEGAS.COM, http://www.vegas.com/gaming/gaming-tips/betting-glos
sary/ (defining "the line" as it pertains to sports betting).
104. Major League Baseball prohibits betting on baseball under rule 21(d). See Major League
Rule 21, http://seanlahman.com/files/rose/rule21.html.
105. Jay Jaffe, Rose's Chances at Reinstatement or Hall of Fame look Very Slim, SPORTS ILLUS-
TRATED MAG. (Mar. 15, 2015), http://www.si.com/mlb/2015/03/17/pete-rose-reinstatement-hall-
of-fame-rob-manfred (explaining that because Pete Rose, a legendary baseball player and coach,
bet on baseball was/is banned from baseball and the baseball Hall of Fame with limited chance at
reinstatement to either).
106. 28 U.S.C § 3704(a)(4) (2014).
107. David Purdum, Floyd Mayweather Jr. Wins Big on INT, (Oct. 13, 2014), http://
espn.go.com/espn/chalk/story/_/id/11691925/floyd-mayweather-jr-wins-600k-las-vegas-bet-follow
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and place enormous bets, such large bets are often heavily scrutinized
and monitored by bookkeepers, as well as the media, who seek to
ensure all bets are legitimate and free from harm. Also even if brib-
ery or immoral activities were a possibility, the continued ban of
sports betting in states like New Jersey would not prevent such acts,
but instead simply force big bettors to travel to Las Vegas to place
such bets. In the alternative, these people could also use off-shore
sports books to place their bets. It is only logical that if a person is
willing to be immoral enough to extort or bribe an athlete, this person
would likely not be deterred by breaking the law and placing bets
overseas.
As mentioned above, section 3704 of PASPA exempts animal racing
from the Act's limitations. 109 This exemption of animal racing, and
specifically horse racing, from PASPA is very peculiar because if pro-
tecting the integrity of sports and ensuring fair competition is
PASPA's purpose,1 0 then why would a sport (horse racing) that has a
human element (jockeys) be exempted? Surely Jockeys for horse
races are just as capable as athletes in other sports of influencing the
outcome of a particular event. Addressing changing morality and
eliminating alleged problems associated with sports betting are impor-
tant, yet the benefits created by legalizing sports betting also need to
be discussed.
B. Legalizing Sports Betting Will Provide Significant Benefits to the
Economy and to Societal Progression
Sports betting will undoubtedly have a positive impact on the state,
and perhaps even the entire region, where bets are placed. This posi-
tive impact associated with either the alteration of PASPA, or the le-
galization of sports betting, is threefold. First, sports betting can have
a significant positive economic effect on the state legalizing it."' Sec-
ond, the legalization of betting lends itself to the progressive nature of
individual freedoms and is consistent with the progression of each in-
ing-geno-smith-interception; see also Martin Domin, Floyd Mayweather Wins ANOTHER $1m
From NFL Betting as Arizona Cardinals Beat Oakland Raiders to Take Winnings to $2.5m, (Oct.
21, 2014), http://www.dailymail.co.uk/sport/boxing/article-2800936/floyd-mayweather-wins-lm-
nfl-betting.html.
108. Typically sports books have an official limit on the amount of money that can be wagered
on any one event, however occasionally certain sports books will remove these limitations for
certain people or celebrities.
109. 28 U.S.C § 3704 (2015).
110. 138 CONG. REc. S17434 (daily ed. Oct. 7, 1992) (statement of Senator Bill Bradley).
111. See infra notes 114-23 and accompanying text.
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dividual's growing liberty in modern society.11 2 Third, the criminal ac-
tivity surrounding illegal betting, and the social stigma associated with
persons who are criminally punished for illegal sports betting, may be
eliminated or at least greatly reduced through the legalization of
sports betting. 113 Each of these three aspects are intertwined and is
also of critical individual importance.
i. The Economic Impact Associated With Legalized Betting Would
be of Great Significance
The positive economic impacts stemming from legalizing sports bet-
ting are untapped and potentially limitless. The majority of these eco-
nomic benefits would arise from two areas: the taxes collected from
legally placed bets and the increased patronage to areas that host
sports betting. In 2012 alone, $3.45 billion was wagered on sports in
Nevada. 114 If this figure is taxed at the standard tax rate of approxi-
mately twenty five percent 15 for gambling winnings"1 6 then a signifi-
cant amount of tax revenue is collected annually. David Purdum of
ESPN.com reported that in 2013, $1.05 billion was wagered legally on
basketball, combining the professional and college levels. The illegal
market across sports? Try 132 times that - an estimated $138.9 bil-
lion, according to the American Gaming Association. You don't have
to be a cynic to think that the leagues and their owners want a piece of
that very big betting pie.117
This shows the potential of the untapped market that legal betting
could bring to states such as New Jersey. One Nevada gaming com-
pany even suggested an immediate windfall of 50 million dollars to
Atlantic City should betting be legalized.""
Delaware has suggested that if it were to expand its current betting
scheme it would bring in between an additional $50 to $100 million to
the state per year.11 9 New Jersey, the focus of this article and the fo-
cus of revolutionizing betting laws, has suggested that as much as $8.4
billion could be wagered annually in New Jersey, all of which would
112. See infra notes 124-27 and accompanying text.
113. See infra notes 128-32 and accompanying text.
114. Malagrino, supra note 22, at 382.
115. Kay Bell, Reporting Gambling Winnings, (Feb. 2, 2015), http://www.bankrate.com/fi
nance/money-guides/reporting-gambling-winnings.aspx.
116. Id. (explaining that only winnings over a certain amount are taxed).
117. Purdum, supra note 83 (emphasis in original).
118. Id.
119. Malagrino, supra note 22, at 391 (noting that Delaware is a very small state so the num-
ber would in theory be bigger elsewhere).
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be taxable. 120 While the amount is difficult to pinpoint, the increase
of tax revenue stemming from the legalization of sports betting is un-
disputable. New Jersey believes it is likely that the legalization of
sports betting could not only save a large portion of the gaming indus-
try but could also provide an additional influx of jobs and traffic to
local businesses. 121 Furthermore, New Jersey Senator Raymond Les-
niak has stated that the legalization of sports betting could help the
nearly 10,000 people who have lost their Atlantic City jobs.122
The tax implications are uncertain in terms of dollars, yet with the
looming deficits, it is hard to suggest that states could not put the
money to good use. The legalization of marijuana in the United
States bears a striking resemblance to the issue here in an econonic
sense. Like sports betting, the legalization of marijuana is an issue
largely based in morality. Also like sports betting, the legalization of
marijuana has the potential to bring America a great deal of money
per year in tax revenue if regulated by the government. 123 The poten-
tial to earn money from taxing an activity should not by itself be
enough to make a previously illegal activity legal, however the govern-
ment should at least be able to point to reasons aside from an individ-
ual's moral standpoint before they levy rules against an entire
population of people.
Having a positive economic effect is certainly not a legitimate basis
for the courts to strike down PASPA. Nevertheless, the positive ef-
fects of legalizing sports betting can and should be taken into account
by the legislature in current and future decisions related to the alter-
ing of PASPA.
ii. The Legalization of Sports Betting is Consistent With the
Progressive Liberation of Individuals' Rights
The overall importance of revisiting and amending the PASPA leg-
islation is centered largely on its positive effects concerning crime and
the economy. While the aforementioned points are valid, the exami-
nation of individual liberties and sports betting's legalization is also
critical. The authors of PASPA, and many of PASPA's supporters, ar-
120. Mierswa, supra note 7, at 476.
121. David Purdum, Will Sports Betting Legalization Increase Gambling Addiction, http://
espn.go.comlchalk/story/ /id/12555614/betting-sports-betting-legalization-cause-more-problem-
gamblers.
122. Liz Robbins, Sports Betting in New Jersey Is Challenged, N.Y. TIMES (Oct. 20, 2014),
available at http://www.nytimes.com/2014/10/21/nyregion/sports-betting-in-new-jersey-is-challeng
ed.html?_r=0.
123. See Dale Gieringer, Economics of Cannabis Legalization, http://www.canorml.org/back
ground/mjeconomics.html (last visited Sept. 20, 2015).
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gue that gambling, especially gambling on sports, is an immoral activ-
ity.124 Similar arguments have been used for a multitude of other
activities that are now accepted. In an era of progressive reform,
America has seen tremendous advances in the quest for legalizing gay
marriage 25 and has legalized marijuana in many capacities.1 26
The legalization of certain drugs, namely marijuana, is specifically
relevant to the point that times are changing. In 1992 Senator Bill
Bradley stated, "the revenue earned by the states through sports gam-
bling is not enough to justify the waste and destruction attendant to
the practice. Just as legalizing drugs would lead to increased drug ad-
dition [sic], legalizing sports gambling would aggravate problems asso-
ciated with gambling."'27 Senator Bradley's statement shows an
ignorance to the fact that as time progresses public policy changes and
the laws and statutes change along with said public policy. Just as the
recent trend of legalizing marijuana is largely the result of public pres-
sure and an advancement of public policy, sports betting should be
allowed under the same reasoning. As mentioned above in Section
III(A)(i), there is significant evidence demonstrating society's increas-
ing acceptance of betting, including sports betting, and therefore old-
fashioned notions of propriety and morality should be discarded in
favor of reality and allowing individuals the right to choose.
iii. The Illegality of Sports Betting Is Inconsistent With Modern
Society and Makes Otherwise Law Abiding Citizens
Criminals Because of a Lack of Understanding
Along with the economic and societal reasons illustrated above, the
legalization of sports betting would also benefit the country and econ-
omy by eliminating the condemnation of bettors as criminals. The fact
that sports betting is illegal in some fashion in nearly every state does
not prevent people from betting on sports through illegal avenues.
Americans illegally wager between $80 and $380 billion annually on
sports.128 The amount of money spent on illegal gambling outnum-
bers the amount wagered legally in the US by a margin of over one
hundred to one. 1 2 9 Despite PASPA, illegal betting still occurs at a
124. See 138 CONG. REC. S17434 (daily ed. Oct. 7, 1992) (statement of Senator Bill Bradley).
125. See Bostick v. Schaefer, 760 F.3d 352 (4th Cir. 2014).
126. TJ Baker, Maryland Marijuana Decriminalization Law Takes Effect Wednesday, THE
DAILY CHRONIC (Sept. 29, 2014, 6:03 AM), http://www.thedailychronic.net/2014/37157/maryland
-marijuana-decriminalization-law-takes-effect-wednesday/.
127. Shur, supra note 18, at 101.
128. Malagrino, supra note 22, at 378.
129. Mierswa, supra note 7, at 463-64.
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high level. Because of this, the premises underlying PASPA must be
revisited.
First, it can be argued that PASPA's "morality" reasoning fails be-
cause the population as a whole regularly engages in the activity and is
generally accepting of the idea.130 "The federal government's 20th
century attempts to curb prize gaming initially were aimed at fighting
an organized crime problem that was viewed as both a cause and an
effect of illegal gambling." 3 ' While it would be naive to suggest that
no organized crime exists today, sports betting, particularly off-shore
betting, may now take place from any computer with internet access.
This increase in technology and resulting decrease in organized crime
involvement in sports betting suggests that the primary concerns of
the bettor's safety and the furtherance of criminal enterprises via ille-
gal funds are both eradicated and thus not valid arguments in today's
society.
Second, because many people are still betting illegally despite the
enactment of PASPA, the Act is not effectively furthering its goal of
protecting the integrity of sports, but is instead criminalizing many
people merely because they act in a location other than a city such as
Las Vegas. Sports betting, like gambling in general, is made more dif-
ficult to enforce because of the inconsistencies in rules. Thus, "prohi-
bition and regulation of gambling transactions amount to curbing a
market in which people conduct what they may believe to be mutually
beneficial transactions."1 3 2 Consequently, because Congress allows
PASPA to retain a stronghold on all things betting, American citizens
are forced to either travel to a state where betting is legal or risk being
labeled as a criminal for betting in a very unclear and inconsistent
enterprise.
The aforementioned arguments are not to suggest that because
members of society elect to participate in an illegal activity said activ-
ity should be made legal. Rather, these points show that society may
have a misunderstanding about the legality of their betting activities
due to inconsistency throughout the states. Such inconsistency comes
from the limitations PASPA places on the states. The potential misun-
derstanding of bettors, or the inability to travel to a state that had a
sports betting system in place prior to 1991 (thus satisfying PASPA),
may leave otherwise law-abiding citizens to be labeled as criminals.
130. Id.
131. Ryan P. McCarthy, Comment, Information Markets As Games Of Chance, 155 U. PA. L.
REV. 749, 776 (Jan. 2007).
132. McCarthy, supra note 130, at 764.
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IV. PASPA DIRECTLY LIMITS THE RIGHT OF THE STATES TO
HANDLE LOTTERIES AND LEVY TAXES, THUS CREATING A
COGNIZABLE ISSUE UNDER THE TENTH AMENDMENT
The 10th Amendment states, "The powers not delegated to the
United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people."1 33 Two hur-
dles must be overcome in order to have 10th Amendment arguments
reviewed in cases concerning a State's legalization of sports betting.
The first emanates from the fact that the PASPA does not make bet-
ting illegal but rather prevents states from legalizing it.134 The second
hurdle that has commonly arisen is that claimants have a lack of
standing.135
The first hurdle refers to PASPA preventing states from legalizing
sports betting while technically not banning such betting. Preventing a
state from making an activity legal is constructively and literally no
different than Congress directly making said activity illegal because in
either situation the Act is prevented. In other words, preventing the
legalization of X by states is tantamount to the outright prohibition of
X throughout the nation - a distinction without a difference. Such
tautological reasoning creates a very slippery slope. Justice Stevens,
in Gonzalez v. Raich stated, "something more than mere assertion is
required when Congress purports to have power over local activity
whose connection to an intrastate market is not self-evident."1 3 6 Here
the issue of legalizing sports betting may well fall within the "inter-
state market" in that people would travel to New Jersey to place bets,
or the money would be spent across state lines.
Because an "intrastate market" is potentially involved, the Com-
merce Clause could be invoked, however the 10th Amendment is
nonetheless implicated and PASPA's continued prohibition of legal
betting violates a right ordinarily reserved to the states. It is necessary
to again stress that PASPA prevents, "a governmental entity to spon-
sor, operate, advertise, promote, license, or authorize by law or com-
pact" a betting scheme.' 37 Again, Governor Christie's signing of
Senate Bill 2460 does not involve the state sponsoring any sort of bet-
ting and actually avoids such activity in its entirety. 38
133. U.S. CONST. amend. X.
134. Mierswa, supra note 7, at 459.
135. Id. at 458.
136. Gonzales v. Raich, 545 U.S. 1, 52 (2005).
137. 28 U.S.C. § 3702 (2015).
138. S. 2460, 216th Leg. (N.J. 2014) (enacted).
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However, even assuming that sports betting crosses state lines and
the Commerce Clause applies, it is illogical to find that PASPA pro-
hibits sports betting since it is allowed in Nevada, and more specifi-
cally Las Vegas. Las Vegas is a very popular tourist attraction. It is
well known that people commonly place sports bets in Vegas, or even
go for sporting events. 139 Prohibiting one state from legalizing sports
betting, while contemporaneously enabling another state to legalize
sports betting not only leads to inconsistent results amongst the states,
it also abridges states' power to make certain policy-based decisions
for themselves.
PASPA's application to New Jersey's current bill is misplaced, in
light of the 10th Amendment's language and related jurisprudence,
something which, at the very least, should be directly addressed by a
federal court. PASPA does not allow states to be in control of gam-
bling nor conduct the management of any gambling within their bor-
ders. 140 However, New Jersey's Bill seeks to legalize sports betting in
the state while never having the state manage or run any sports gam-
bling institutions that would host sports betting. 141
V. CONCLUSION
Laws should undeniably have specific purposes and reasons for
their existence that go beyond that of moral concerns. PASPA is a
prime example of law that arguably never had either of the aforemen-
tioned traits, even at its advent, and which surely does not display said
traits in modern times. Not only should laws have specific purposes
and reasons for their existence, they should change as society's needs
and modes of operation change, something that PASPA has failed to
do.
The state of New Jersey is attempting to take a progressive ap-
proach towards sports betting and alter a law, which has outlived any
usefulness or purpose that it once had. PASPA was passed to preserve
integrity in sports, which in itself makes the Act potentially unconsti-
tutional. Furthermore, even if it is determined that PASPA is consti-
tutional, the Federal Courts should find either that New Jersey's Bill
withstands PASPA, thus sports betting can be legalized in New Jersey,
or that PASPA needs to be reformed, eliminated, or amended to ac-
count for the change in times and society's wants. If the courts, or
139. See Jeff Powell, Floyd Mayweather vs Manny Pacquiao HAD to be Held in Las Vegas,
Says Bob Arum, (March 25, 2015, 3:59 AM), http://www.dailymail.co.uk/sport/article-3008305/
Floyd-Mayweather-vs-Manny-Pacquiao-held-Las-Vegas-says-Bob-Arum.html.
140. 28 U.S.C. § 3702 (2015).
141. S. 2460, 216th Leg. (N.J. 2014) (enacted).
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ideally the Supreme Court, do not hold that PASPA needs some form
of revision, Congress should nonetheless pass legislation to achieve
the same end.

